
C O N TR A C TO R S LIC EN SE B O A R D 


O FFIC E O F A D M IN ISTR A TIV E H EA R IN G S


D EPA R TM EN T O F C O M M ER C E A N D  C O N SU M ER  A FFA IR S


ST A T E  O F H A W A II


In the M atter of the C ontractor's L icenses


of 

SH A N N O N  K .J. K A O PU A  and A L L 


PA C IFIC  PL U M B IN G  &  M E C H A N IC A L ,


LLC ,


C LB  2007-134-L


B O A R D 'S FIN A L  O R D E R 


R espondents.


B O A R D 'S FIN A L  O R D E R 


O n A ugust 3, 2011, the duly appointed H earings O fficer subm itted his


proposed Findings of Fact, C onclusions of L aw  and R ecom m ended order in the above-

entitled m atter to the parties. T he parties w ere given an opportunity to file w ritten


exceptions. N o w ritten exceptions w ere filed, and oral argum ents w ere not requested.


U pon review  of the entire record of this proceeding, the H aw aii C ontractors


L icense B oard adopts the H earings O fficer's recom m ended decision, subm itted A ugust 3,


2011, as the B oard's Final O rder and finds and concludes that R espondents violated H aw aii


R evised Statutes ("H R S") §§ 436B -16, 436B -19(8), 436B -19(17), and 444-17(10).


For the violations found, the B oard orders that R espondents m ust m eet the


follow ing conditions:


1. R espondents fully pay the L ani Properties and Paradise M edia judgm ents, and


provide evidence to Petitioner of recorded satisfactions of those judgm ents, no later than nine


(9) m onths from  the date of the B oard's O rder in this m atter.
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2. 

R espondent K aopua fully pay the M idland judgm ent, and provide evidence to


Petitioner of a recorded satisfaction of that judgm ent, no later than nine (9) m onths from  the


date of the B oard's O rder in this m atter.


3. R espondents shall jointly pay one (1) fine in the total am ount of Five


Thousand and N o/100 D ollars ($5,000.00) no later than nine (9) m onths from  the date of the


B oard's O rder in this m atter. R espondent shall send a certified check or m oney order for the


am ount of the fine, m ade payable to the D C C A  C om pliance R esolution Fund, to the


R egulated Industries C om plaints O ffice, 235 South B eretania Street, 9 th  Floor, H onolulu,


H aw aii 96813 w ithin the specified tim e.


Should R espondents fail to tim ely m eet all of the above conditions, R espondents'


licenses shall be im m ediately suspended. Such suspension shall occur upon w ritten notice of


non-com pliance w ith any of the above conditions sent by Petitioner to R espondents and the


C ontractors License B oard and w ithout the need for any further hearings in this m atter. In


that case, the suspension shall continue until such tim e as all of the aforesaid conditions are


com pletely satisfied.


SEP 23 2011


D A TED : H onolulu, H aw aii, 

Shannon K .J. K aopua and All Pacific
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Plum bing &  M echanical, LLC 


C LB-2007- 134- L


B oard's F inal O rder
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C O N TR A C TO R S LIC EN SE B O A R D 


O FFIC E O F A D M IN ISTR A TIV E H EA R IN G S


D EPA R TM EN T O F C O M M ER C E A N D  C O N SU M ER  A FFA IR S


STA TE O F H A W A I'I


C LB  2007-134-L


FIN D IN G S O F FA C T; C O N C LU SIO N S


O F LA W ; R EC O M M EN D ED  O R D ER ;


EX H IB IT "A "


H earing D ate:


M ay 27, 2011


H earing L ocation:


O ffice of A dm inistrative H earings


D epartm ent of C om m erce and


C onsum er A ffairs


335 M erchant Street, R oom  100


H onolulu, H aw ai'i 96813


H earings O fficer: D avid H . K arlen


In the M atter of the


C ontractors' Licenses of


SH A N N O N  K .J. K A O PU A  and A LL


PA C IFIC  PLU M B IN G  &  M EC H A N IC A L,


LLC,


R espondents.


FIN D IN G S O F FA C T , C O N C L U SIO N S O F L A W ,


and R E C O M M E N D E D  O R D E R 


I. 

IN T R O D U C T IO N 


O n A pril 6, 2011, in C L B  2007-134-L , the D epartm ent of C om m erce and


C onsum er A ffairs, through its R egulated Industries C om plaints O ffice (hereafter


"Petitioner"), filed a petition for disciplinary action against the contractor's licenses of


R espondents Shannon K .J. K aopua and A ll Pacific Plum bing &  M echanical, LLC . .
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A  N otice of H earing and Pre-H earing C onference w as transm itted to the parties


and served on both R espondents on A pril 20, 2011.


O n M ay 10, 2011, Petitioner filed and served on R espondents a M otion for


Sum m ary Judgm ent. A  hearing on Petitioner's M otion for Sum m ary Judgm ent w as held


on M ay 27, 2011. O n June 8, 2011, the H earings O fficer entered Findings of Fact;


C onclusions of Law ; O rder Partially G ranting and Partially D enying Petitioner's M otion


for Sum m ary Judgm ent Filed M ay 10, 2011 (hereafter "Sum m ary Judgm ent O rder"), a


copy of w hich is attached hereto as Exhibit "A " and incorporated by reference herein.


O n June 13, 2011, a hearing w as conducted by the undersigned H earings O fficer.


Petitioner w as represented by T am m y Y . K aneshiro, E sq. M r. Shannon K .J. K aopua


represented him self and also represented R espondent A ll Pacific Plum bing & 


M echanical, L L C (hereafter "A ll Pacific").. Petitioner's E xhibits A  through N  w ere


adm itted into evidence. M r. K aopua w as called as a w itness by Petitioner.


H aving review ed and considered the evidence and argum ent presented at the


hearing, together w ith the entire record of this proceeding, the H earings O fficer renders


the follow ing findings of fact, conclusions of law , and recom m ended order.


II. F IN D IN G S  O F  F A C T  


1. 

A ll Findings of Fact contained in the Sum m ary Judgm ent O rder, Exhibit


"A " hereto, are adopted and incorporated by reference herein.


2. 

A t the hearing on June 13, 2011, M r. K aopua's testim ony prim arily


concerned R espondents' incorrect answ ers on their license renew al applications. O n


balance, the evidence established that those incorrect answ ers w ere not deliberately or


intentionally incorrect.
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3. A t the hearing on June 13, 2011, Petitioner recom m ended that, in view  of


the R espondents' violations of several statutes, R espondents pay off the outstanding


judgm ents against them  and pay a fine or have their licenses suspended. S aid


recom m endation did not depend upon w hether or not R espondents w ere found to have


violated H R S §444-17(12).


4. A t the hearing on June 13, 2011, R espondent did not challenge the


rem edies proposed by Petitioner except that R espondents requested m ore tim e than


Petitioner had recom m ended in w hich R espondents w ould pay off the judgm ents and pay


the fine


III. 

C O N C LU SIO N S O F LA W 


Petitioners have charged R espondent w ith violating the follow ing provisions of the


H aw aii R evised Statutes ("H R S")


H R S §436B -16 N otice of judgm ents, penalties. (a) E ach licensee shall provide


w ritten notice w ithin thirty days to the licensing authority of any judgm ent, aw ard,


disciplinary sanction, order, or other determ ination, w hich adjudges or finds that the


licensee is civilly, crim inally, or otherw ise liable for any personal injury, property


dam age, or loss caused by the licensee's conduct in the practice of the licensee's


profession or vocation. A  licensee shall also give notice of such determ inations m ade in


other jurisdictions.


H R S §§436B -19(8) and 19(17) G rounds for refusal to renew , reinstate or


restore and for revocation, suspension, denial, or condition of licenses. In addition to


any other acts or conditions provided by law , the licensing authority m ay refuse to renew ,


reinstate or restore, or m ay deny, revoke, suspend, or condition in any m anner, any


license for any one or m ore of the follow ing acts or conditions on the part of the licensee


or the applicant thereof:


Failure to m aintain a record or history of com petency, trustw orthiness, fair


dealing, and financial integrity;


(17) V iolating this chapter, the applicable licensing law s, or any rule or order of


the licensing authority.
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H R S §§444-17(10) and 17(12) R evocation, suspension, and renew al of


licenses. In addition to any other actions authorized by law , the board m ay revoke any


license issued pursuant to this section, or suspend the right of a licensee to use a license,


or refuse to renew  a license for any cause authorized by law , including:


(10) M isrepresentation of a m aterial fact by an applicant in obtaining a license;


(12) W ilful failure in any m aterial respect to com ply w ith this chapter or the rules


adopted pursuant thereto


T he follow ing conclusions of law  contained in the Sum m ary Judgm ent O rder,


Exhibit "A " attached hereto are adopted herein.


The R espondents' failures to report the Lani Properties judgm ent are violations of


H R S 436B -16.


Judgm ents in general, and unpaid judgm ents in particular, relate to an applicant's


or licensee's financial integrity.


In suffering the Lani Properties, Paradise M edia, and M idland judgm ents to be


entered against him  and not paying those judgm ents off since their entry, R espondent


K aopua has failed to m aintain a record or history of financial integrity in violation of


H R S 436B -19(8).


In suffering the Lani Properties and Paradise M edia judgm ents to be entered


against it and not paying those judgm ents off since their entry, R espondent A ll Pacific


has failed to m aintain a record or history of financial integrity in violation of H R S 436B -

19(8).


The aforesaid violations of H R S §§436B -16 and 436B -19(8) also constitute


violations of H R S §436B -19(17). These violations of H R S §436B -19(17) are essentially


duplicative of the aforesaid violations because Petitioner's M otion did not allege any


independent grounds for a claim  that R espondents violated H R S §436B -19(17).
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The R espondents' incorrect answ ers on their license renew al applications set forth


above constitute "m isrepresentations" w ithin the m eaning of that term  in H R S §444-

17(10). Proof of a "m isrepresentation" as set forth in that statute does not require proof


of any intentional or fraudulent action. In K im  v. C ontractor's License B oard, 88 H aw .


264, 965 P.2d 806 (1998), the H aw aii Suprem e C ourt w as concerned w ith a disciplinary


action pursuant to H R S §444-17 (10) w ith respect to a contractor's license because of a


"m isrepresentation of a m aterial fact" in connection w ith an application for that license.


The C ourt held that the term  "m isrepresentation" did not require any intentional or


fraudulent m isrepresentation. The term  "m isrepresentation" encom passed any


m isrepresentation even though it m ay be the result of carelessness or ignorance. 88 H aw .


at 812-813, 965 P.2d at 270-271.


The m isrepresentations on the R espondents' license renew al applications w ere


"m aterial" w ithin the m eaning of that term  in H R S §444-17(10) because they w ould


likely have induced the B oard to approve the license renew al applications. See K im  v. 


C ontractor's License B oard, supra, 88 H aw . at 813-814, 965 P.2d at 271-272. Petitioner


did not have to prove that the licenses w ould not have been issued if R espondents had


correctly answ ered the questions on their license renew al applications and revealed the


existence of the judgm ents.


R espondents m ade m aterial representations on their license renew al applications


in violation of H R S §444-17(10).


In order to prove a violation of H R S §444-17(12), Petitioner m ust show  that there


w as a "w ilful failure in any m aterial respect" to com ply w ith the term s of H R S C hapter


444. (E m phasis supplied). T he inclusion of the w ord "w ilful" in the statute requires
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proof of m ore than carelessness or ignorance. It requires proof that the violation w as the


result of deliberate or intentional actions. See 

Pancakes of H aw aii, Inc., v. Pom are


Properties, 85 H aw . 286, 292-293, 94 P.2d 83, 89-90 (H aw . A pp. 1997).


T he H earings O fficer m akes the further follow ing conclusion of law : In the


circum stances of this case, it is unnecessary for the H earings O fficer to determ ine


w hether or not R espondents violated H R S §444-17(12) because the form  of rem edy


proposed by Petitioner and not challenged by R espondents does not depend in any w ay


on w hether or not there w as a violation of said statute.


IV . O R D E R 


For the reasons set forth above and herein, the Senior H earings O fficer


recom m ends that R espondents m eet the follow ing conditions:


1. R espondents fully pay the Lani Properties and Paradise M edia judgm ent,


and provide evidence to Petitioner of recorded satisfactions of those judgm ents, no later


than nine (9) m onths from  the date of the B oard's O rder in this m atter.


2. R espondent K aopua fully pay the M idland judgm ent and provide evidence


to Petitioner of a recorded satisfaction of that judgm ent no later than nine (9) m onths


from  the date of the B oard's O rder in this m atter.


3. R espondents shall jointly pay one (1) fine in the total am ount of Five


Thousand and N o/100 D ollars ($5,000.00) no later than nine (9) m onths from  the date of


the B oard's O rder in this m atter. R espondent shall send a certified check or m oney order


for the am ount of the fine, m ade payable to the D C C A  C om pliance R esolution Fund, to


the R egulated Industries C om plaints O ffice, 235 South B eretania Street, 9th Floor,


H onolulu, H aw aii 96813 w ithin the specified tim e.
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Should R espondents fail to tim ely m eet all of the above conditions, R espondents'


licenses should be im m ediately suspended. Such suspension should occur upon w ritten


notice of non-com pliance w ith any of the above conditions sent by Petitioner to


R espondents and the C ontractors L icense B oard and w ithout the need for any further


hearings in this m atter. In that case, the suspension shall continue until such tim e as all


of the aforesaid conditions are com pletely satisfied.


D A TED : H onolulu, H aw aii, 

AUG - 3 2011 

 .


.7 1 t- 1 " - - - c - - - 
D A V ID  H . K A R L N 


Senior H earings O fficer


D epartm ent of C om m erce


and C onsum er A ffairs


7


This decision has been redacted and reformatted for publication
 purposes and contains all of the original text of the actual decision.



DEPT.


A D
 C 

2GH JUN _8 A (1· tp,


CO N TRA CTO RS LICEN SE BO A RD 


O FFICE O F A D M IN ISTRA TIV E H EA RIN G S


D EPA RTM EN T O F CO M M ERCE A N D  CO N SU M ER A FFA IRS


STA TE O F H A W A I'I


CLB 2007-134-L


FIN D IN G S O F FA CT; CO N CLU SIO N S


O F LA W ; O RD ER PA RTIA LLY 


G RA N TIN G  A N D  PA RTIA LLY 


D EN Y IN G  PETITIO N ER'S M O TIO N 


FO R SU M M A RY  JU D G M EN T FILED 


M A Y  10, 2011


H earing D ate:


M ay 27, 2011


H earing Location:


O ffice of A dm inistrative H earings


D epartm ent of Com m erce and


Consum er A ffairs


335 M erchant Street, Room  100


H onolulu, H aw ai'i 96813


H earings O fficer: 

D avid H . K arlen


In the M atter of the


C ontractors' Licenses of


SH A N N O N  K .J. K A O PU A  and A LL


PA CIFIC PLU M BIN G  &  M ECH A N ICA L,


LLC,


Respondents.


FIN D IN G S O F FA C T; C O N C LU SIO N S O F LA W ; O R D ER  PA R TIA LLY 


G R A N T IN G  A N D  PA R T IA L L Y  D E N Y IN G  PE T IT IO N E R 'S M O T IO N  FO R 


SU M M A R Y  JU D G M EN T FILED  M A Y  10, 2011 


I. 

IN TR O D U C TIO N 


This m atter cam e on for hearing on M ay 27, 2011 on Petitioner's M otion for


Sum m ary Judgm ent, filed M ay 10, 2011. Petitioner w as represented by Tam m y K .


K aneshiro, Esq. R espondent Shannon K .J. K aopua ("K aopua") represented him self and


ÈXHIBIT 
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also represented A ll Pacific Plum bing &  M echanical, LLC . ("A ll Pacific"). M r. K aopua


appeared by telephone.


II. F IN D IN G S O F  F A C T 


1. 

Respondent K aopua is the holder of a C37 specialty contractor's license issued


by the C ontractor's License B oard ("B oard"), License N um ber C T 25568. The license


w as originally issued on D ecem ber 2, 2004.


2. 

R espondent A ll Pacific is the holder of a C 37 specialty contractor's license


issued by the B oard, License N um ber C T25567. The license w as originally issued on


D ecem ber 2, 2004.


3. 

R espondent K aopua is the R esponsible M anaging Em ployee for R espondent


A ll Pacific.


4. O n or about D ecem ber 29, 2006, W ong K ong H ar Tong, a H aw aii nonprofit


corporation, by its m anaging agent, Lani Properties C orp. ("Lani Properties"), filed a


V erified C om plaint against R espondents in the D istrict C ourt of the First C ircuit,


K oolaupoko D ivision, C ivil N o. 1R C 06-1-7176, alleging, am ong other things, that


Respondents had entered into a contract w ith Lath Properties for the replacem ent of all of


the w aterlines at the subject prem ises and that R espondent failed to prosecute and


com plete the w ork in a w orkm anlike, com petent, and tim ely m anner.


5. 

O n or about M arch 20, 2007, a Judgm ent in favor of Lath Properties against


R espondents herein in the am ount $14,148.75 w as filed in the D istrict C ourt of the First


Circuit, K oolaupoko D ivision. Respondents did not report this judgm ent to the Board.


6. 

O n or about M arch 9, 2007, Paradise M edia G roup, LLC  (hereafter "Paradise


M edia") filed a C om plaint against R espondents in the D istrict C ourt of the First C ircuit,
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K oolaupoko D ivision, C ivil N o. 1R C 07-1-1493, alleging that on or about M arch 6, 2007


R espondents ow ed m oney to Paradise M edia pursuant to a w ritten agreem ent w hereby


R espondents agreed to pay for certain print plum bing advertising services w hich w ere


provided by Paradise M edia, and R espondents failed to pay.


7. O n or about A pril 19, 2007, a judgm ent in favor of Paradise M edia against


R espondents in the am ount of $10,879.60 w as filed in the D istrict C ourt of the First


C ircuit, K oolaupoko D ivision.


8. O n or about O ctober 27, 2009, M idland Funding L L C  ("M idland") filed a


com plaint against R espondent K aopua in the D istrict C ourt of the First C ircuit,


K oolaupoko D ivision, C ivil N o. 1R C 09-1-9673, alleging that on or about Septem ber 21,


2009, R espondent K aopua ow ed M idland m onies.


9. 

O n or about January 19, 2010, a Judgm ent in favor of M idland against


R espondent K aopua in the am ount of $3,916.56 w as filed in the D istrict C ourt of the First


C ircuit, K oolaupoko D ivision.


10. O n or about Septem ber 30, 2008, R espondent K aopua subm itted a renew al


application for his C 37 specialty contractor's license, L icense N um ber C T  25568,


w herein he certified that all statem ents there w ere true and correct. O n that renew al


application, question #4 asked: "A re there any liens or judgm ents against you?"


R espondent K aopua answ ered "no" to question #4, despite the existence of the L ani


Properties and Paradise M edia judgm ents at that tim e.


11. O n or about Septem ber 30, 2008, R espondent all Pacific subm itted its


renew al application for its C 37 specialty contract's license, License N um ber C T 25567,


w herein it certified that all statem ents therein w ere true and correct. O n the renew al
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application, question #4 asked: "A re there any liens or judgm ents against you?"


R espondent A ll Pacific answ ered "no" to question #4, despite the existence of the Lani


Properties and Paradise M edia judgm ents at that tim e.


12. 

O n or about Septem ber 30, 2010, R espondent K aopua subm itted a renew al


application for his C 37 specialty contractor's license, L icense N um ber C T  25568,


w herein he certified that all statem ents therein w ere true and correct. O n that renew al


application, question #4 asked: "A re there any liens or judgm ents against you?"


R espondent K aopua answ ered "no" to question #4, despite the existence of the Lani


Properties, Paradise M edia, and M idland judgm ents at that tim e.


13. 

O n or about Septem ber 30, 2010, R espondent A ll Pacific subm itted its


renew al application for its C 37 specialty contract's license, License N um ber C T 25567,


w herein it certified that all statem ents therein w ere true and correct. O n that renew al


application, question #4 asked: "A re there any liens or judgm ents against you?"


R espondent A ll Pacific answ ered "no" to question #4, despite the existence of the Lani


Properties and Paradise M edia judgm ents at that tim e.


14. R espondents K aopua and A ll Pacific did not subm it any w ritten m em oranda


or docum ents in opposition to Petitioner's M otion for Sum m ary Judgm ent, and their oral


statem ents and argum ents at the M ay 27, 2011 hearing on Petitioner's M otion did not


deny either the existence of the judgm ents or know ledge of the judgm ents.


15. 

In their oral statem ents and argum ents on this M otion on M ay 27, 2011,


R espondents denied that any incorrect answ ers to questions on any license renew al


application w ere m ade w ith intent to deceive, defraud, or m ake w ilful m isrepresentations.
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16. 

In this M otion for Sum m ary Judgm ent, Petitioner does not allege that either


R espondent intended to deceive, defraud, or m ake intentional m isrepresentations w hen


incorrect answ ers to questions any license renew al application w ere m ade.


17. A  "yes" answ er to those questions #4 on the license renew al applications


referred to above w ould not have necessarily resulted in a denial of a license renew al


application. H ow ever, a "yes" answ er w ould have provided inform ation that could have


lead the C ontractors License B oard ("B oard") to request further inform ation and/or m ake


further inquiries regarding the above listed judgm ents in order to determ ine if the


judgm ents had a bearing on the fitness of the applicants for a license. A  "no" answ er to


those questions, on the other hand, w ould not lead the B oard to request further


inform ation and/or m ake further inquiries regarding the unreported judgm ents, and such


answ ers thus precluded the B oard from  determ ining w hether the judgm ents have a


bearing on the fitness of the applicants for a license.


18. A  m isrepresentation of the non-existence of judgm ents w ould be likely to


induce the B oard to approve a license renew al application w hereas a correct statem ent


about the existence of the judgm ents could detrim entally affect the applicant's license


renew al application.


III. C O N C L U SIO N S O F  L A W 


Petitioners have charged R espondent w ith violating the follow ing provisions of the


H aw aii R evised Statutes ("H R S")


IR S §436B -  16 N otice of judgm ents, penalties. (a) E ach licensee shall provide


w ritten notice w ithin thirty days to the licensing authority of any judgm ent, aw ard,


disciplinary sanction, order, or other determ ination, w hich adjudges or finds that the


licensee is civilly, crim inally, or otherw ise liable for any personal injury, property


dam age, or loss caused by the licensee's conduct in the practice of the licensee's
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) 

· · ·


profession or vocation. A  licensee shall also give notice of such determ inations m ade in


other jurisdictions.


H R S §§436B-19(8) and 19(17) G rounds for refusal to renew , reinstate or


restore and for revocation, suspension, denial, or condition of licenses. 

In addition to


any other acts or conditions provided by law , the licensing authority m ay refuse to renew ,


reinstate or restore, or m ay deny, revoke, suspend, or condition in any m anner, any


license for any one or m ore of the follow ing acts or conditions on the part of the licensee


or the applicant thereof:


Failure to m aintain a record or history of com petency, trustw orthiness, fair


dealing, and financial integrity;


(17) V iolating this chapter, the applicable licensing law s, or any rule or order of


the licensing authority.


H R S §§444- 17(10) and 17(12) R evocation, suspension, and renew al of


licenses. In addition to any other actions authorized by law , the board m ay revoke any


license issued pursuant to this section, or suspend the right of a licensee to use a license,


or refuse to renew  a license for any cause authorized by law , including:


(10) M isrepresentation of a m aterial fact by an applicant in obtaining a license;


(12) W ilful failure in any m aterial respect to com ply w ith this chapter or the rules


adopted pursuant thereto


Sum m ary judgm ent is appropriate if the record herein show s that there is no


genuine issue as to any m aterial fact and that Petitioner is entitled to judgm ent as a m atter


of law . A  fact is m aterial if proof of that fact w ould have the effect of establishing or


refuting one of the essential elem ents of a cause of action or defense asserted by the


parties. The evidence, and all reasonable inferences from  the evidence, m ust be view ed


in the light m ost favorable to the R espondents. K oga Engineering &  C onstruction, Inc.,


v. State, 122 H aw . 60, 78, 222 P.3d 979, 997 (2010).


The Respondents' failures to report the Lani Properties judgm ent are violations of


H RS 436B-16.
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Judgm ents in general, and unpaid judgm ents in particular, relate to an applicant's


or licensee's financial integrity.


In suffering the Lath Properties, Paradise M edia, and M idland judgm ents to be


entered against him  and not paying those judgm ents off since their entry, R espondent


K aopua has failed to m aintain a record or history of financial integrity in violation of


H R S 436B -19(8).


In suffering the Lath Properties and Paradise M edia judgm ents to be entered


against it and not paying those judgm ents off since their entry, R espondent A ll Pacific


has failed to m aintain a record or history of financial integrity in violation of H R S 436B -

19(8).


The aforesaid violations of H R S §§436B -16 and 436B -19(8) also constitute


violations of H R S §436B -19(17). These violations of H R S §436B -19(17) are essentially


duplicative of the aforesaid violations because Petitioner's M otion did not allege any


independent grounds for a claim  that R espondents violated H R S §436B -19(17).


The R espondents' incorrect answ ers on their license renew al applications set forth


above constitute "m isrepresentations" w ithin the m eaning of that term  in H R S §444-

17(10). Proof of a "m isrepresentation" as set forth in that statute does not require proof


of any intentional or fraudulent action. In K im  v. C ontractor's License B oard, 88 H aw .


264, 965 P.2d 806 (1998), the H aw aii Suprem e C ourt w as concerned w ith a disciplinary


action pursuant to H R S §444-17 (10) w ith respect to a contractor's license because of a


"m isrepresentation of a m aterial fact" in connection w ith an application for that license.


The C ourt held that the term  "m isrepresentation" did not require any intentional or


fraudulent m isrepresentation. The term  "m isrepresentation" encom passed any
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m isrepresentation even though it m ay be the result of carelessness or ignorance. 88 H aw .


at 812-813, 965 P.2d at 270-271.


The m isrepresentations on the R espondents' license renew al applications w ere


"m aterial" w ithin the m eaning of that term  in H R S §444-17(10) because they w ould


likely have induced the B oard to approve the license renew al applications. See K im  v. 


C ontractor's License B oard, supra, 88 H aw . at 813-814, 965 P.2d at 271-272. Petitioner


did not have to prove that the licenses w ould not have been issued if R espondents had


correctly answ ered the questions on their license renew al applications and revealed the


existence of the judgm ents.


R espondents m ade m aterial representations on their license renew al applications


in violation of H RS §444-17(10).


In order to prove a violation of H RS §444-17(12), Petitioner m ust show  that there


w as a "w ilful failure in any m aterial respect" to com ply w ith the term s of H R S C hapter


444. (Em phasis supplied). The inclusion of the w ord "w ilful" in the statute requires


proof of m ore than carelessness or ignorance. It requires proof that the violation w as the


result of deliberate or intentional actions. See Pancakes of H aw aii, Inc., v. Pom are


Properties, 85 H aw . 286, 292-293, 94 P.2d 83, 89-90 (H aw . A pp. 1997). O n the record


presented in R espondent's M otion for Sum m ary Judgm ent, there is no evidence that


Respondents w ilfully m ade m isrepresentations on their license renew al applications.


IV . 

O R D ER 


Pursuant to the foregoing, the H earings O fficer issues the follow ing order on


Petitioner's M otion for Sum m ary Judgm ent filed M ay 16, 2011:
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(a) 

That portion of Petitioner's M otion alleging violations of H R S §§436B -16, 436B -

19(8), 436B -19(17), and 444-17(10) is granted.


(b) That portion of Petitioner's M otion alleging violations of H R S §444-17(12) is


denied.


(c) That portion of Petitioner's M otion requesting a recom m ended order im posing all


appropriate sanctions is denied w ithout prejudice. T he consideration of appropriate


sanctions is reserved for a testim onial hearing currently scheduled for June 13, 2011.


D A TED : H onolulu, H aw aii, June 8, 2011


Senior H earings O fficer


D epartm ent of C om m erce


and C onsum er A ffairs
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